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(B)
Arising out of Order-In-Original No. 11/AC/DEMAND/2021-22 dated 04.01.2022 passed by

the Assistant Commissioner, CGST, Division-Meh sana, Gandhinagar Commissionerate

wftwr€tvrqrqdtr vm/
(T) I Name and Address of the

Appellant

M/s Achyut Packaging Pvt. Ltd., 2108/1 , opp. Sahil

Hotel, Unava, Unjha, Mehsana, Gujarat-384160

qt{ 'rf+ w wftv-mtv & q+vtw qlvq wm { tft qt RW qr+qr % vfl WTf@dl Fft+-q€TjT =TV €WV

gf&qTftqtWftVWqn wOwrq8qv wga vt mmi, WTf%R& mtv %fRqa8 WWiI

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.0
VHKvt©E ©rlqftwr qlqqT:-

Revision application to Government of India:

(1) iT-fhrUnqqqr© gf#fhrq,r994=8turawKT;fIt <vw =Tq VDi©t but i ist+ urn=&
3q-ura + xqq %w h +nta !qftwr aIT+gn van wfM, vm vt©n, -fRv +qrqq, tMtq ftvrr,
qj=ftqfqv, aftvr fh va, +tH TFt, q{fM: rrooor=it=EtqFRqTf{t' :-

A revision application lies to the Under Secretary, to the Govt-. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep

Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(%) vfl vrq=FtHf+#qwi+qvqqtft RTfhmI eTItf%dt WTrrnTrwqqTWT++qTfq8
WTWH©qmt wrnrn+qm+qTtsuqFf t, vrMI WFrnqrwTn+qT%q§fqMqi@Ttt
nf#ft WTRIH+et qm=Ft vfbrT%ehTVE{€n

:house or
'rocesslng

ouse

of any loss of goods where the loss occur in transit from a factory to a

to another factory or from one warehouse to another during the course

of the goods in a warehouse or in storage whether in a factory or in a

1



/'
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e).Iparted to any countD, or territory outside India

(T) qRW„ V.,mMM,K„%W(h'"''nW#)ma&'=nTHT"#'
In case of good, expo,t,d ,.)utsid, India ,XP''t t' Nepal or Bhutan: without

payment of duty.

:::T tr c;211:::\1]::::::q13==:[1 R=: iT :=rJ=1F:: ::H=F = iTS; T: =
Tra I09TrTrfttHfh W:81

S,,. 109 of the Finance (No.2) A'3tl 1998'

(3) Mr.,r.T MT%VTq Wdm Bbq q3 dT©mnM WT 88 @a 200/- qh W =FF

gnr aIM adu<qq Tq@Ty&anxTOat 1000/- aM W=RqTqI

cLILII o u =T:Jo::: oi: i=: = = :nd::e t=1• lo ! ie == c=::T::i ? i =/ ? ISe ItE: =:/i ::== 1: : :

is more than Rupees One Lac.

a

a
MTvin) WT®nVT qr,I. d+qT q.( wMtqPnRtqw%TRTqt©=
Appea1 to Custom, Excise, & Service Tax Appellate Tribunal

(1) iM adI qq Tv–h TFdRqq) 1944 #[ URI 35-ft/35-q + R:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) a,hnf&d qft@ # q7Tt{ aiM + WTn =R gM, wea % qT# # an T’ #'8q

7rnq7 qT-h T+ mr,t wHy rg lqlm q1 tuI (mtb) fF qR\fx &MMm, gW + 2-d VTVT’

R5TTdt HRT) HTm) R{aTWK) BTW-3800041

( C E S T=) t hi Ivxy: =nTa? : ni=1 ::: i:1 io f :Is:::: : ) :===aT = == =1FT :aHpen;E::i= =:
i80004. in case of appeals other than as mentioned above para

Tribunal shall be filed in quadruplicate in form EA-
Rules1 2001 ard shall be

be accompanied by a fee of
where amount of duty / penaltY / demand /

ald above 50 Lac respectiveIY in the form of
Asstt. Registar of a branch of anY nominate put)he

2

The appeal to are Appellate
Rule 6 of Central Excise(App'escri

,t qtrn111Lt ]st (one
Ld Rs. 10,000/Wk\ Rs.5,000/ Rn T5 Lac toto 5 Lac

favour of
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,ect,, bank ,f the place whe„ th, b,iM#@;{Rhnate public sector bank of the
place where the bench of the Tribunal is situated,

(3) vfl Br mtV + qq jd ©Ttqft ©r WITtqI thT i dr v&r jd.whet + fBIT =Rv vr %qdT7 \n{ul
br + fbIT vrqr qTf{R TV atv iT ttl’jt!' qt f+ fBu q€t' $hi-’q Emt h fRI{ v=rTf!'at wftTfh
dlqIFB qtul qt u%wfhqr%T-+rvt©H=it tTq qMfMvrm€1

I

In case of the order covers a number of order'in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. I lacs fee of Rs.100/- for each.

(4) @rqrvq rgn gf&fhm r970 gwr tRitfB7 =Ft arEq+t -1 % +mtV ft8ffig f+IT @!tnt an
grtqq qr qqgfjqr v=rTf+=Iff fhhrv qTfhrTft Qi mtr + + q&IT =Ft qq qfhn v 6.go'qtvr @rqr@

qrv–rfbmwn€ivTqTf}UI

One copy of application or O.I.O. as the case may be, and ’the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

0 (5) qqqRtktf#7qFT©t #tfhhwr qt+n+fhMf=Ft©trvft&rmqmf#af#nvrmjqt dM
gIg–5, hihrwqm qrg–Fv++qPmwftdhr -wTf$rar (©mtfRfD fhHI, 1982 +f+ferel

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dha C@, :F-tR@TTqT erM 74 bnFl: wftdhrqRTfhFPr (fRez) v+ ITft WftHt %;TPM
+ qMrbr (Demand) v++ (Penalty) Bt 10% if Tvr mm gfhrM iI Eimtf#, ©fhwrTf Tvr
10 %OF W el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

MR uqr€ qrvv gtI hmm h &taftr, qnftq §NTT q&r =Ft vFr (Duty Demanded) I

( 1) dv (Section) 11'D % qT f+8ffR:T ITfPr;

(2) fhn T@€ gq# hfta=gtrTfin;

(3) hTqZhftEfhFit%fhm 6h®T+rITfirl

q€1fvqr'dfavwft©' + qB+!$vvr=Ft®7Tqq wft©'nf8vqt++f&qIjud 4mfhn
VTr ela For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded’ shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) w mtv iT vfl nfl?r yTfhFwr iT vqw gd erv–6 V vqr qrv–Fqr@€fqqTft7 €t6tqbT fbu =TV

q-v–h + 10% !qvmqt gtIqBTiwrwvfhMtv€rv4wv%10%TqdTV qt=RqTtMil

.ew of above, an appeal against this order
10% of the duty demanded where duty or

disputewhere penalty alone is

shall lie before the Tribunal on
duty and penalty are in dispute,
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F.No: GAPPL/COM/CEXP/168/2022

ORDER – IN – APPEAL

The present appeal has been filed by M/q. Achyut Packaging Pvt. Ltd,

2108/1> Opposite Sahil Hotel, Unava, Unjha, -Mehsu}a - 384160 (hereinafter

refen'ed to as the "appellant" for the sake of brevity) 49Qjnst the Order – in –

Original No. 11/AC/DEMAND/2021-22 dated 04.01.2022 (hereinafter referred to

as the “impugned order”) passed by the Assistant Commissioner, Central GST,

Division: Mehsana, Commissionerate - Gandhinagar (hereinafter refuTed to as the

“adjudicating authority”). The appellant are engaged in the manufacture of the

excisable goods viz. Aluminium Foil -. Plain, Printed & Coated, falling under

Chapter 76 of the CETA, 1985. They are having Central Excise Registration No.

AAN(_'A5200GEMOOI and Service Tax Registration No. AANCA5200GSDOOI. a
2. Audit of the records of the appellant was canled on by the officers of

Central GST Audit, Ahmedabad for the period from August, 2015 to June, 2017.

The observations of the audit officers, contained in the Final Audit Report (FAR)

No. 1648/2019-.20 (EX/ST) dated 12. 06. 2020, are as under:

Revenue Para No. - 1: On reconciliation of the total sales (as per Sales

Register/Invoices) with those declared in ER-l/ER-'3 Returns filed bY the

appellant for F.Y. 2015-16, F.Y. 2016-17 and F.Y. 2017-18 (UP to June-17),

it was observed that there was a difference of Rs.1,29,045/-, Rs.5,96,530/-

and Rs.39162878/- during these years respectively. This was due to the

purchase returns cleared by raising the sales invoices and duty payable on

such clearance being debited aom CENVAT account for as such removals.

The appellant appeared to have shol{ reversed CENVAT credit amount

during the F.Y. 2017-18 (up to June- 17) in as much as the applicable duty on

above differential clearance value came to Rs 39,610/, whereas the appellant

had debited only Rs 37,921/- aoID Cenvat account. Therefore, they are

liable to pay the differential duty of Rs 1,689/- along with interest and

penalty.

a

Revenue Para- 2: The appellant had availed Cenvat credit on capital goods

amounting to Rs.25,29,800/- during F.Y. 2015-16, i.e., 100% of the Cenvat

availed in the year of purchase. They were required to avail only

amount i.e. Rs. 12.49,124/- as Cenvat credit and the remaining

t were

of the

Page 4 of 16
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F.No: GAPPL/COM/CEXP/168/2022

amount should have been availe£&gpgbp neXt Financial Year 2016-17. They

were liable to pay the interest amount of Rs.55,441/-. along with penalty.

Revenue Para- 3: Theappdfiant 'had failed t8--§*roduce the documents for

availment of Cenvat credit amounting to Rs. 5,14,109/- [Rs. 4,23,396/- for

F.Y. 2016-17 and Rs. 90,713/- for F.Y. 2017-18 (April-June, 2017)].

Further, they have also taken CENVAT credit amounting to Rs. 28,390/-

during April-June 2017 on some input services but failed to produce the

relevant documents before the audit officers. Accordingly, they were liable

to reverse/pay the CENVAT credit amounting to Rs. 5,42,499/-(Rs.

5,14, 109/- and Rs. 28,390/-) along with interest and penalty.

Service Tax – Revenue Para- 1: The appellant had made short

payment of service tax amounting to Rs. 13,999/- on account of Goods

Transport Agency (GTA) services- received by them under Reverse Charge

Mechanism (RCM) as per details given below:

(Amount in Rs)

a

Sr. I Description
No

2015-16 2016-17 12017-18

(April
June

MToU-TB:961aTHM e made caring F. Y na
per ledgers)
Expense on which ST paid by the
Consjgnor
mens;=aeRsm
Taxm) matTemmm@ 70%
Net Taxable Value
Net TaxaUmms Der ST-3 rM
Diff. Value
ST ,able

6,05,604

4,07,501 nOn66
2,970
1,95,133
m63
58.540
0
58,540
8,488

6,4522m
1.83.478
78,634
B,621
31,013

5 1 ,978
36.358
15,593

9,867
5,726

0

Service Tax - Revenue Para- 2: The appellant had not filed their

service tax return of the period October, 2015 to March, 2016 for which they

were liable to pay penalty of Rs. 20,000/- for non-.filing of ST-3 returns.

2.1. The appellant was issued .a ShoW Cause Notice No.05/2020-21/CGST-

Audit dated 23.06.2020under F. No. VI/1(b)-142/Achyut Packaging/IA/18-

'-60 dated 23.06.2020 (in sholl SCN) with following proposals:19/Al

Page 5 of 16
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F.No: GAPPL/COM/CEXP/168/2022

i. DeMand and recovely of Central Excise duty amopnting to Rs. 1,689/- under

Sectionll A(4) of the C'entral Excise Act, 1944 along with interest under

Section 1 1 AA of the Act and penalty under Section 1 1 AC (1) (C) of the Act.

ii. Demand and recovery of Cenvat credit amounting to Rs. 5,42,499/- under

the proviso to Section 11 A(4) of the Central Excise Act, 1944 read with Rule

14(1)(ii) of the Cenvat Credit Rules, 2004 along with interestunder Section

11 AA of the Central Excise Act, 1944 read with Rule 14(1)(i) of the CENVAT

Credit Rules,2004 and penalty under Section 11 AC of the Central Excise Act,

1944 read with Rule 15(2) of the Cenvat Credit Rules, 2004.

iii. Demand and recovery of service tax amounting to Rs. 13,999/- under GTA

services under the proviso to Section 73(1) of the Finance Act, 1994alongwith

interest under Section 75 and penalty under Spction 78 of the Finance Act, 1994.

a

iv. Recovery of late fees/penalty amounting to Rs. 20,000/- under Section 70

ofthe Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994.

v. Demand and recovery of interest amounting to Rs.55,441/- under Section

11 AA of the Central Excise Act, 1944 read with Rule 14(1)(ii) of the Cenvat

Credit Rules, 2004,

2.2. The SCN was adjudicated vide the impugned order wherein the adjudicating

authority has dro$ped the demand of Rs. -1,689/- as per Revenue Para No. 1 along

with interest and penalty. He has confirmed the rest of the demand and ordered for

their recovery alongwith interest and penalty. The adjudicating authority has also

confinned the late fees for non-filing of ST-3 Returns.

a

3. Being aggrieved with the impugned order, the appellant had preferred this

appeal on following grounds:

(i) They were eligible to avail 100% Cenvat credit of central excise duty

paid on capital goods, in the first year of its commencement of business,

when the appellant was eligible to avail of the exemption under a

notification based on the value of clearances in a financial year, but cleared

nrll rate of central excise duty without availing value based

and did not exceed turnover rupees four hundred laI<hs in the

S on

'tion

Page 6 of 16



F.No: GAPPL/COM/CEXP/168/2022

preceding financial year, in vieuj#,$@}}i%{$})$6viso inserted vide Notification

NO. 6/2010-.CE (NT) to Rule 4(2)(a) bf Cbhvat credit Rules, 2004.

(ii) it is undisputed that'ihig hds the BAt add;it -of their finn cove{ing the

period of August-2015 to June-2017. The business of the company was

started in the month of August 2015, and therefore, in the previous year

there was NIL Turnover of the company.

(iii) The adjudicating authority have at Para 21.1 of the impugned order-'

in-original have accepted that SSI unit can take entire Cenvat credit

immediately. However, at Para 22.2 of the impugned order-in-original have

observed that the assess has not availed the exemption under a notification

based on the value of clearances in a financial year as available to small-

scale industry (SSI), as they were paying Central Excise duty at Rrll rate on

1 st clearance availing facility of C:envat credit from the date of

inception of the factory in the financial year 20 15- 16. As they are not SSI

unit, they cannot take entire Cenvat credit of duty paid on capital goods

immediately in same financial year, as provided under third proviso to

Rule 4 (2) (a) of the Cenvat credit Rules 2004 as contended by the assessee.

The above contention of the assessee is, therefore, notacceptable.

a

(iv) They submit that actual availment. of exemption is not necessary' and

the provision merely states that the assessee should be eligible to avail the

exemption under notification based on value of clearances in a financial

year. As there is no doubt as regards the eligibility of the appellant to avail

the benefit of small scale exemption, the availment of 100% credit is legal

and proper.

O

(v) The impugned order demanding interest is not at all tenable, on the

ground that for availing 100% Cenvat credit on capital'--goods, the only

condition is that assessee should be eligible to avail the benefit of exemption

notification based on value of clearances in a financial year and actual

availment of exemption benefit is not mandatory. This is also clear from the

language of the third proviso inserted vide Notification No. 6/2010-CE (NT)

to Rule 4(2) (a) ofCenvat credit Rules, 2004.

Page 7 of 16
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8

(vi) They have availed Cenvat credjt or} ly on the bag is of Cenvat invoice

and maintained Cenvat credit registers. The amount of Rs. 5, 42,499/- is also

on the basis of Cenvat invoice. In fact, such objectionwas not raised till the

date of issuance of show cause notic6.As such, there is no communication

during 25-.09-2019 to 23- 06-2020 i.e. between the date of query memo and

the date of show cause notice issued, which may indicate that department

have demanded for copy of Cenvat invoices involving duty of Rs 5,42,999/-

from the appellant.

/

R \$;}\16'

(vii) They submit that the allegation is without any tangible support, as

such objection was not even incorporated in the qL',ely memo issued by the

audit officer, but incorporated only at the stage of issuance of notice to show

cause. The appellant is in agreement to verify all Cenvat document with

(_'envat register or urge to provide a ljst of Cenvat document involving Rs

5,42,499/--, in the interest of justice.

a

(viii) They submit that when such document or invoices not demanded \ride

the query Memo dated 25-09-2019, which itself established that relevant

document / Invoices were provided to the audit, even before preparing the

said quely memo dated 25- 09-2019. And therefore the demand on the

ground that the appellant failed to produce the do9uments / invoices is not

sustainable.

(ix) The adjudicating authority have qt Para 26 of the impugned order- in-

original stated that in this regards it is fpKher to {eiterate that during audit

the assessee has furnished duty paying documents/ Cenvatable invoices only

in respect of the Cenvat credit amounting to Rs. 40,58,832/- and Rs.

7,83,668/- against the Cenvat credit amounting TO Rs 44,82,228/- and Rs

8,74,381/- availed on input goods as per FR- 1/ER 3 returns during FY

2016-17 and FY 2017-18 (up to une-17), respectively. Fuaher, during

present adjudication proceedings also, they have not produced single missing

duty paying document/Cenvatable invoice.

a

(x) in this regards the appellant submit that the contention at para 25,

25.2, 25.3 and 25.4 of the impugned order in-original is grossly over

idby the adjudicating authority, wi Ploy} assigning MV reason or without

Page 8 of 1$



I = 1 ??f:i =1+ 1 1 1=;F:SrE
wff#FmBi

F.No: GAPPL/COM/CEXP/168/2022

any inquiry with audit officer for}{tO}@\bt pg:$:envat documents not provided

by the appellant. In absence of such iia;: it is impossible for the appellant to

produced single II\issing dtKy paying document / Ce{}yatable invoice.
:Vf. :' ' ' ' ' ’' .+91 V

(xi) The clause (a) of Sub-rule (1) of Rule 9, inter alia, allows a

manufacturer to claim (-envat credit based on an Invoice. Therefore, any

recovery of wrongly availed Cenvat credit must also be based on an invoice.

Just by mere providing any arbitrary figures of difference for recovery of

wrongly availed Cenvat credit in absence of any list of Cenvat invoice, is not

tenable.

(xii) The adjudicating authority have at para 27 of the impugned Order- In-

original furTher stated that as per Rule 9(5) of Cenvat Credit Rules, 20041

"the manufacturer of final products or the provider of output service shall

maintain proper records for the receipt, disposal, consumption and inventory

of the input and capital goods in which the relevant infonnation regarding

the value) duty paid, Cenvat credit taken and utilized, the persons from

whom the input or capital goods have been procured is recorded and the

burden of proof regarding the admissibility of the Cenvat credit shall lie

upon the manufacturer or provider of output service taking such credit" and

as per Rule 9(6) of Cenvat credit Rules 2004, "the manufacturer of final

products or the provider of output service shall maintain proper recordg fOI

the receipt and consumption ' of the input services in which the relevant

inR)rmation regarding the value, tax paid, Cenvat credit taken and utilized,

the person from whom the input service has been procured is recorded and

the burden of proof regarding the admissibility of the Cenvat credit shall Iia

upon the manufacturer or provider of output service taking such credit.

a

a

(xiii) They submit that it is not the case of the deparTment that there 18 anY

violation of Rule 9(5) and Rule .9(6) of Cenvat Credit Rules, 2004, as

appellant have maintained proper records. The wording of Para 5.1 of the

impugned order in original itself indicates that records of availing Cenvat

credit! ER-1/ER-.3 retunls, purchase invoices and Cenvat registers were

provided during audit. The appellant admits that under Rule 9(5) and Rule

9(6) of CENVAT Credit Rules, 2004, the burden of prdof regarding the

admissibility of the CENVAT .credit shall lie upon the

Page 9 of 16
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manufacturer.However, the grounds of invoices ineligibie is also not much

clear to the appellant at this' stage in absence of any such list of ineligible

invoices. And therefore, the appellant is unable to accept such responsibility

to prove admissibility of the CENVAT credit, without any such list of

CENVAT documents and grounds of ineligibility. The ground of

Admissibility can be proved by the appellant only if ground of alleged

ineligibility is provided for each CENVAT document.

(xiv) They further submit that instead of considering provisions under

Finance Act, 1994 and the term "Goods Transport Agency" defined under

the act, the audit have wr6ngly conclqded that transportation expenses

incurred by the appellant attracts service taxthough such transporlation

expenses are not covered under the de6nition of "Goods Transport Agency" .

In fact such expenses are covered under negative list. They had also

submitted relevant figures from ledgers for the "Transportation Expense",

with remarks as an 'IAnnexure11, for consideration of adjudicating authority.

The "Annexure" was showing bifurcation such "BELOW 750", "GTA" and

"PAID TO SUPPLIER”. The adjudicating authority have at para 3 1.1 of the

impugned order-in-original stated that it is worthwhile to mention that the

assessee has notsubmitted any documentary evidence which shows that the

service providers to whom freight paid by them, are not covered under the

definition of "Goods Transport AgenQy'’, guTing the audit as well as present

proceeding itself

a

0
(xv) They submit that department is alleging thai these are the services on

which service tax payable by the appellant on GTA service if that be so, the

audit might have found consignments notes issued by sqid service providers.

Thus, the allegations are itself baseless. On the contrary, they have also

submitted relevant figures fr6m ledgers for the "Transportation Expenses",

with remarks as an "Annexure", showing biaucation such "BELOW 750",

"GTA" and "PAID TO SUPPLIER.

(xvi) The adjudicating authority have at para 31.1 of the impugned order-

in-.original further stated that on the QonUary, I find frOm the ’'Annexure"

by the assesse along with theii' defense reply, which shows the

figures from the ledger for the ’:Transport expenses" that the service
t

Page 10 of 16
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provider are GTA agencies, whiqk@!gilgg jF{greg with service tax department

and are paying service tax whereas %g} :are liable to pay on folward charge

basis.
b! ! ${}

(xvii) Explanation-.1 of the Notification No. 30/2Q12-ST dated 20-6-2012

and definition of "goods transpol{ agency under Section 65 of Finance Act

(Service Tax) 1994 were required to consider before demanding service tax

on "Transport expenses." it is very surprising that very imporlant

explanation provided in the Notification No. 30/2012-ST dated 20-'6-'2012

after the "TABLE", definition of "goods transport agency under Section 65

of Finance Aq (Service Tax) 1994, provisions under Section 66D. The

negative list are grossly overlooked and specifically not considered by the

adjudicating authority.a
(xix) They were not liable to pay late fee of Rs 20,000/- for non-filing of

ST-3 return for the period of October-2015 to March-.2016, as they were

registered under service tax on 21-09-2016 and ACES system does not have

any provision to file return for the period before the date of registration.Even

in a case where a tax payer is liable to pay service tax for the period prior to

the date of registration, there was no provision in the ACES system to file

ST-3 returns for the period prior to the date of registration in ACES it was

provided that for any tax due of the period prior to the date of servicd tax

registration, an assessee can -pay service tax along with interest and can

report in the ST-.3 return liable to file from the date of registration in the

ACES system. In this view, in absence of any facility to file ST-3 returns in

AC’ES system for the period prior to the date of service tax registration, the

demand for late fees is not legally tenable.

0

4. Personal hearing in the case was held on 23.11.2022. Shri Hemant Patel,

Director of the appellant firm, appeared f9r hearing. He re-iterated the submissions

made in appeal memorandum.

subm

order

I have carefully gone through the factg of the case available on records,

.ssions made by the appellant, both written as well as oral, and the impugned

passed by the adjudicating authority. The issues to be decided in this appeal

under:
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(i) Whether the adjudicating authority was correct in confirming the

demand ofC'ENVAT credit amounting to Rs. 5,42,499/- under the proviso to

Section 11 A (4) of the Central Excise Aq, 1944 read with Rule 14(1)(ii) of

the CENVAT Credit Rules, 2004 along with interest under Section 11 AA of

the Central Excise Act, 1944 read with Rule 14(1)(i) of the CENVAT Credit

Rules, 2004 and penalty under Section 11 AC of the Central Excise Act,

1944 read with Rule 15(2) of the CE]\FVAT Credit Rules, 2004;

(ii) Whether the adjudicating authorIty was correct in confirming the

interest amounting to Rs. 55,441/- under Section 1 IAA of the Central Excise

Act, 1944 read with Rule 14(1)(ii) of the CENVAT Credit Rules, 2004; 0
(iii) Whether the adjudicating authority was correct in confirming the

demand of service tax amounting to Rs. 13,999/- underGTA services under

the proviso to Section 73(1) of the Finance Act, 1994 alongwith interest

under Section 75 and penalty under Section 78 of the Finance Act, 1994; and

(iv) Whether the adjudicating authority was correct in confirming recovely

of late fees/penalty amounting to Rs. 20,000/- under Section 70 of the

Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994.

6. It is observed from the case records that the SCN has proposed to deny

CENVAT credit amounting to Rs. 5,42,499/- (Rs. 5,14,109/- and Rs. 28,390/-) in

respect of inputs and input services which were mailed during F.Y. 2016-17 and

F.Y. 2017-18 (April-.June, 2017 as the appellant had failed to produce the

documents for availrnent of Cen\rat credit before the audit officers. The

adjudicating authority has, at Para 26.1 and 26.2 of the impugned order, held that

the appellant had failed to produce the duty paying documents/Cenvatable invoices

on the basis of which they had availed the Cenvat credit. Hence, he has confirmed

the demand against them.

a

6.1. The appellant have, on the other hand, cqntended that they had provided all

the documents before the audit and that this objection was not even incorporated in

lhemo issued by the audit ofncer. This was incorporated only at the stage

notice to show cause. They have agreed to verify all CENVAT

CENVAT register. They have along with appeal memorandum
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submitted a compilation of invoices for'ghg/,9)ey4ILt perIod. These documents were

apparently not produced before the adjudi6’adhd authority .earlier. Since the dispute

only relates to examination of 4pQuments, it would be in }be interest of justice that
:>+

the matter is remanded back tJ' the adjudicating authority for examination of

documents submitted by the appellant and satisfy himself regarding availment of

' Cenvat credit.

7. As regards the demand of interest amounting to Rs. 55,441/- on availment of

100% C'ENVAT credit of central excise duty paid on capital goods, it is observed

that the appellant had contended that they were . eligible for such availment in view

of third proviso inserled to Rule 4(2)(a) of the CENVAT Credit Rules, 2004vide

Notification No. 6/2010-CE(NT). It would be relevant to refer to the relevant Rule

4(2)(a) of the CENVAT Credit Rules, 2004, which reads as under:a
"(2)(a) The CENVAT credit in respect of capital goods received in a factory

or in the premises of the provider of output service or outside the factory of

the manufacturer of the final products for generation of electricity fOI

captive use within the factory, or in the premises of the job worker, in case

capital goods are sent directly to the job worker on the direction of the

manufacturer or the provider of output service, as the case may be, at any

point of time in a given financial year shall be taken only for an amount not

exceeding nay per cent of the duty paid on such capital goods in the same

financial year11.

a Fullher, vide Notification No. 06/2010 – CE (NT) dated 27.02.2010, following
proviso was inserted:

“provided also that where an assessee is eligible to avail the exemption

under a notification based on the value of clearances in a financial year, the

CENVAT credit in respect of capital goods received by such assessee shall

be allowed for the whole amount of the duty paid on such capital goods in

the same financial year.”

7.1. 1 find that the adjudicating authority has confirmed the demand of interest on

the ground that the appellant had not availed the exemption under a notification

based on the value of clearances in a financial year and had paid Central Excise

full rate on first clearances availing the benefit of Cenvat Credit from the
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date of inception of the factory in F.Y. 2015-16. As they were not SSI Unit, they

cannot take entire Cenvat credit of duty paiq on capital gpods immediately in same

financial year, as provided in the third proviso £Q Rule 4(2)(a) of the Cen\'at Credit

Rules, 2004. The appellant have, on the otjle;- hand, contended that for availing

100% CENVAT credit on capital goods, the only conditiQn iP }hat assessee should

be eligible to avail the benefit of exempTion notificaTion based on value of

clearances in a financial year and actual avajjment of exemption benefit is not

mandatory.

7.2. On plain reading of the legal provisions under third proviso to Rule 4(2)(a)

of the Cenvat Credit Rules, 2004, it is observed that the assessee, who is eligible to

avail the exemption under a notification based on the value of clearances in a

financial year, he shall be allowed the CENVAT credit in respect of capital goods

received for. the whole amount of the duty paid on such capital goods in the same

financial year. Hence, I find merit in the contention of the 4ppellant that as they

were eligible to avail the benefit of exemption notification based on value of

clearances in the F.Y. 2015-16, they were eligible to avail 100% CENVAT credit

on capital goods in that financial year and That the fact of actual availment of

exemption benefit is not necessary for availing bIll Cenvat credit of capital goods,

consequently the demand of interest amoun}ing to Rs. 55,441/- raised vi(ie the

impugned order is not sustainable and liable tQ be set aside.

a

8. As regards the demand of service tax amounting to Rs. 13,999/- under -GTA

services, the appellant has contended that transportation expenses incur?ed by them

attracts service tax,but such transportation e+penses are not covered under the

definition of "Goods Transport Agency" as there was no consignment note issued

in the case. In fact, such expenses are covered under negative list. They had also

submitted relevant figures aom ledgers for the "Transporlation Expenses", with

remarks as an "Annexure", showing bifurcation such "BELOW 750", "GTA" and

"PAID TO SUPPLIER". It is observed that the adjudicating authority has

confirmed the demand on the grounds that the qppe11ant had not submitted any
documentary evidence which shows that the servjce providers To whom freight was

paid by them, are not covered under the definition of "Goods Transport Agency".

a

observed in

.t, the SCN
this regard that while calculating the service tax liability of
has already considered tile amount below Rs. 750/- and the
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amount on which service tax haq,been paid,b:#;$he,Qonsigno.r and granted applicable

abatement from taxable vane. The onI+ gis';)uie pertains to the remaining GTA

expenses made during the releNqLrt financial 9ears. .+,g.RSi that the term “Goods

Transp')it Agen'y” has been denied under Section 65 b(26) of the Finance Act,

1994 to mean any person who provides service in relation to transpoll of goods by

road and issues consignment note, by whatever'name called. I find that there is no

evidence on record to show that any consignment note was issued in the case.

Further'9 as per Section 66D (p) of the Finance Act, 1994, services by way of

transportation of goods by road except the services of goods. transportation agency .,

is covered under the negative list of services. I find that there is nothing on record

to show that the appellant were engaged in the business of goods transportation

agency either. Henc.c9 1 am of the considered view that the transporl expenses made

by the appellant in this case do not get coVered under the definition of Goods

Transpor{ Agency, as defined underSection 65 B(26) of the Finance Act, 1994. The

demand confirmed in this regard in the impugned order is not legally sustainable

and is liable to be set aside.

a

9. The impugned order has ordered for recovery of late fees/penalty amounting

to Rs. 20,000/- under Section 70 of the Finance Act, 1994 read with Rule 7C of the

Service Tax Rules9 1994 for failure to file ST-3 Returns for the period October,

2015 to March, 2016. It is the contention of the appellant that as they were

registered under service tax on 21-09-2016 qnd ACES system dogs not have anY

provision to file return for the period before the date of registration. Even in a case

where a tax payer is liable to pay service tax 'for the period prior to the date of

registration9 there was no provision in the ACES system to file ST-3 returns for the

period prior to the date of registration in ACES. It was provided that for any tax

due of the period prior to the date of service tax registration, an assessee can paY

selvit..e tax along with interest and can report in the ST-.3 return liable to file from

the date of registration in the ACES System. I find that it is not forthcoming Bom

records as to whether the appellant had })rovided anY taxable service priOF to the

period for which they had taken registration. The only evidence Which is available

is the proposal for demand of service tax under GTA for F.Y. 2015-16. Thls

demand is held to be not legally sustainable. H6nce, the demand for late fee under

70 of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules,

a

on
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1994 for failure to file ST-3 ]Zeturns for the period October, 2015 to March, 2016

is not legally sustainable and liable to be set aside.

10. In view of the above, the impugned order passed by the adjudicating

authority is set aside and the appeal filed by the appellants is allowed.

11. 3TO p{adRTTTRdMT+ i

The appeal filed by the appe11aht sthnds disposed ?fin above turns.
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